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The current Liberal Federal Government is
moving full-swing in its promised amendments
to the legislation governing the federal
environmental assessment process and the
environmental protection provisions related to
the Federal Fisheries power. On February 6,
2018, the Federal Government introduced
Bill-68, An Act to Amend the Fisheries Act and
Other Acts in Consequence. Two days later Bill
C-69, An Act to Enact the Impact Assessment
Act and the Canadian Energy Regulator Act, to
Amend the Navigation Protection Act and to
Make Consequential Amendments to Other
Acts was introduced. Both Acts entail
significant changes to current federal
legislation, with perhaps the most significant
changes relating to the current federal
environmental assessment regime. The
amendments are also intended to go some
way in fulfilling the Government of Canada’s
stated objective of reconciliation with its
Indigenous peoples.

Prior to the 2012 amendments, the Fisheries Act was consistently described as the most
powerful tool in the federal environmental regulation toolkit. According to Minister Dominic
LeBlanc'’s press release announcing the introduction of Bill C-68 and the Fisheries and Oceans
Canada backgrounder, the amendments are intended to restore lost environmental and
habitat protections and to incorporate modern safeguards to protect fish and fish habitat. The
significant changes include:

¢ restoring a comprehensive protection against harming any fish or fish habitat;

¢ strengthening the role of Indigenous peoples in project reviews, monitoring and policy development;
¢ recognition that decisions can be guided by principles of sustainability, precaution and ecosystem
management;

promoting restoration of degraded habitat and rebuilding of depleted fish stocks;

creating full transparency for projects through a public registry.

Perhaps the most significant of these changes as they relate to the natural resource sector is
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the move back to a broad scope of federal oversight of projects or activities that might
impact any fish or fish habitat. The 2012 amendments restricted protections to fish and
habitat related to a commercial, recreational or aboriginal fishery.

It will also be interesting to observe how principles of sustainability and precaution will be
interpreted and applies. Historically, these concepts have included a weighing economic
benefit (or at least the cost impacts of regulation) against the potential for environmental
harm.

Bill C-69 is a substantial remake of what is now the Canadian Environmental Assessment Act
(CEAA) and the National Energy Board Act. It also contains amendments to the Navigation
Protection Act (historically, the Navigable Waters Protection Act) and renames it as the
Canadian Navigable Waters Act.

Some may recall the extent of cross-Canada consultations undertaken in the latest CEAA
review process. It remains to be debated whether the recommendations of the CEAA review
panel have been incorporated into Bill C-69, or whether the Government has decided to take
an altogether different tack.

The most significant change is that Bill C-69 will create two new federal energy and resource
sector regulatory authorities, the Canadian Environmental Assessment Agency (the
“Agency”) and the Canadian Energy Regulator, the latter of which will replace the current
National Energy Board.

Other big changes include:

¢ emphasis on engagement of Indigenous peoples and consideration of rights and impacts affecting
Indigenous peoples;

e making the Agency the lead on all federal project reviews of major projects, in concert with other
federal agencies, provincial regulators and Indigenous authorities.

Assessments will be conducted on a multi-stage process, including the following steps:

Review of Initial Project Description: Based on a review of an initial project description to be
provided by the proponent, the Agency will determine whether the project constitutes a
“designated project” under the regulations and would therefore be subject to a more rigorous
review process. If not, a summary review process will apply. If designated, the Agency will
consult with the affected provincial government and Indigenous groups to determine the
required assessment process. The proponent’s consultation with affected Indigenous groups
would take place at this stage.

Impact Assessments: The proponent prepares its environmental impact assessment after the
Minister has issued impact statement guidelines based on the initial project description
review.
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Ministerial Review: Upon completion of the Agency’s impact assessment, the project is
referred to the Minister for determination of whether it is in the public interest. The Minister
may refer the decision to Cabinet, presumably in the case of significant projects, those that
are controversial, or those that are considered to be in the national interest. Although the
Ministerial or Cabinet approval carries with it some political considerations, C-69 specifies
criteria that must be considered. The reasons for decision must be made public, which aids in
promoting transparency and accountability.

Sustainability: The proposed assessment process is described as being more focused on
sustainability, including effects on employment, the economy in general, social health and
welfare and effects on Indigenous peoples and their rights and cultures. Consideration of
climate change issues is a requirement.

Indigenous Consultation and Public Participation: With the recent court decisions that have
concluded that Indigenous consultations may take place within the context of a requlatory
hearing and approval process, it is apparent that Bill C-69 intends to bring relevant elements
of the Indigenous consultation process within the environmental assessment. According to
Government statements, the intent is to create a process that results in early engagement of
Indigenous peoples and the public-at-large.

Science-Based and Timely: The Government has emphasized the importance of decisions
being grounded in sound science. Time limits are included in each stage of the process
(although they can be stretched).

There are no real surprises in either Bill C-68 or C-69 when compared to policy statements
made during the last election and the period following. However, the changes are not a
return to the old status quo. They are significant and call for considerable thought and
planning on the part of project proponents.

John Stefaniuk is a lawyer practising environmental and natural resources law with the
Winnipeg law firm of Thompson Dorfman Sweatman LLP.

DISCLAIMER: This article is presented for informational purposes only. The content does not
constitute legal advice or solicitation and does not create a solicitor client relationship. The views
expressed are solely the authors’ and should not be attributed to any other party, including
Thompson Dorfman Sweatman LLP (TDS), its affiliate companies or its clients. The authors make no
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guarantees regarding the accuracy or adequacy of the information contained herein or linked to via
this article. The authors are not able to provide free legal advice. If you are seeking advice on
specific matters, please contact Keith LaBossiere, CEO & Managing Partner at kdl@tdslaw.com, or
204.934.2587. Please be aware that any unsolicited information sent to the author(s) cannot be
considered to be solicitor-client privileged.

While care is taken to ensure the accuracy for the purposes stated, before relying upon these
articles, you should seek and be guided by legal advice based on your specific circumstances. We
would be pleased to provide you with our assistance on any of the issues raised in these articles.
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