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COVID-19 Policies for Construction Employers - Protecting Your
Employees While Minimizing Legal Risks
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From the beginning of the COVID-19
pandemic, employers have encountered a
wide variety of new issues that must be
addressed in order to continue to operate
while also protecting the health and safety of
their employees and clients. Since
vaccinations have become widely available,
employers have also been forced to consider
whether it is appropriate to implement a policy
requiring that employees be vaccinated and/or
tested in order to be in the workplace.

Construction employers are faced with additional complications due to the fact that they are
often operating in a variety of environments over which they do not have complete control.
Construction employers may be required to comply with the vaccination, testing, or personal
protective equipment policies in place at a specific worksite. Even where the employer does
not intend to implement any requirements for their employees generally, construction
employers are often required to provide information regarding employee vaccination or
testing status in order to work on certain projects.

Where an employer is collecting, utilizing, and/or disclosing any information regarding
vaccination status or testing results, there are a number of potential areas where legal
liability may arise. Areas of concern include privacy law, workplace health and safety, and
potential violations of applicable human rights legislation. As a result, we recommend that
employers carefully consider their policy as well as how the policy will be applied.

There are a number of measures that employers can implement in order to allow them to
meet the needs of their clients while addressing potential legal risks. While all employers are
different and have distinct needs and obligations, we would recommend that all employers
take the following steps:

Remember that employers have an obligation to take reasonable steps to protect
the health and safety of their employees.

Under workplace health and safety legislation, employers must take “reasonable steps” to
protect the health and safety of their employees. This does not necessarily mean that all
employers are required to mandate vaccination or testing - although there may be
workplaces where such steps are necessary - but employers must ensure that employees are
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provided with appropriate safety equipment and that adequate safety protections are
implemented in the workplace.

Ensure that there is a written policy in place outlining the expectations for
employees.

Having a clear policy in place ensures that all employees are aware of expectations during
COVID-19, as well as the potential consequences for not complying with requirements. For
construction employers, the employer may also want to include details regarding
expectations where a client or worksite has specific rules that go beyond the rules put in
place by the employer.

Consider how the employer will protect the privacy of employees.

It is important to remember that vaccination status is personal health information about the
employee(s) in question, and must be treated as sensitive information. Employers must
consider how any information will be collected, how and where the information will be stored,
and who will have access to the information. Efforts must be taken to ensure that the
information is secure and that access to the information is as limited as reasonably possible.
Employees should be informed of how their personal information will be stored, used, and
disclosed, and this information should be included the employer’s policies.

Be mindful of obligations under The Human Rights Code.

While the vast majority of individuals can safely obtain the COVID-19 vaccination or engage
in rapid testing, it is important that the employer ensure that their policies do not violate
applicable human rights legislation. There are a very small number of individuals who cannot
obtain vaccination for medical or religious reasons, and those individuals may be entitled to
an accommodation (if it is possible to provide one).

As a result, all policies and job posting that indicate that there is a vaccination or testing
requirement should also indicate that employees who cannot comply for established medical
or religious reasons may be accommodated. Employers should also exercise caution in
requesting any form of medical information during the application/interview process, as that
action may violate The Human Rights Code (Manitoba).

Update employer policies as the situation and public health orders change over
time.

The COVID-19 situation continues to evolve quickly, and it is important that employers
continually evaluate whether their policies are appropriate given the current circumstances
as well as applicable public health advice.

Author Kristin Kersey has left TDS. Please contact businessdevdept@tdslaw.com to
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connect with a lawyer on this topic.

DISCLAIMER: This article is presented for informational purposes only. The content does not
constitute legal advice or solicitation and does not create a solicitor client relationship. The views
expressed are solely the authors’ and should not be attributed to any other party, including
Thompson Dorfman Sweatman LLP (TDS), its affiliate companies or its clients. The authors make no
guarantees regarding the accuracy or adequacy of the information contained herein or linked to via
this article. The authors are not able to provide free legal advice. If you are seeking advice on
specific matters, please contact Keith LaBossiere, CEO & Managing Partner at kdl@tdslaw.com, or
204.934.2587. Please be aware that any unsolicited information sent to the author(s) cannot be
considered to be solicitor-client privileged.

While care is taken to ensure the accuracy for the purposes stated, before relying upon these
articles, you should seek and be guided by legal advice based on your specific circumstances. We
would be pleased to provide you with our assistance on any of the issues raised in these articles.
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