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A 2022 decision from the Manitoba Court of
King’s Bench highlights the potential
consequences owners face in wrongfully
removing a contractor from a project. In
3065448 Manitoba Ltd. v. Bolay, the Court
awarded the plaintiff contractor damages as a
result of the defendant owner’s wrongful
termination of the contract – despite the
owner’s concerns relating to delays and
deficient work on the part of the contractor.

Facts

3065448 Manitoba Ltd. (the “Contractor”) and Etienne Bolay (the “Owner”) entered into a
contract (the “Contract”) for the construction of a concrete foundation for a chicken coop (the
“Project”). The Contract contained an estimated completion date for the Project.

The Contractor began work on the Project. On the estimated completion date, the Owner
issued a stop work order and denied the Contractor’s employees access to his property
before ultimately refusing to allow the Contractor to continue to work on the Project. The
Owner cited concerns with a) the Contractor’s ability to complete the Project on time and b)
the quality of work completed by the Contractor to date (alleging certain deficiencies with the
manure pit walls).

The Contractor sued the Owner for breach of contract, claiming the amounts it was owed for
its work on the Project. The Owner counterclaimed for the costs of having a different
contractor complete the Project, including remedying the alleged deficiencies in the work
completed by the Contractor.

Issue

The issue central to the case was whether the Owner was entitled to terminate the Contract
as a result of either the Contractor’s a) delays and/or b) deficient work.

Analysis

In determining this, the Court considered whether the actions of the Contractor amounted to
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a “repudiation” of the Contract. A repudiation is generally viewed as a substantial or
fundamental breach that goes to the root of the contract. Parties will be found to have
repudiated a contract when they are exhibiting behaviour that shows an intention to abandon
or no longer be bound by the contract. A contractor will be found to have repudiated a
contract when it is clear that they are not in substance able or willing to perform the work.
Mere bad or defective work will not in general entitle an owner to terminate the contract.
However, if the work is so bad as to amount to essentially a failure or refusal to carry out the
work, that may be a repudiation.

In this case, if the Contractor had repudiated the Contract, then the Owner would have been
able to accept that repudiation and properly terminate the Contract. If the Contractor had not
repudiated, then the actions of the Owner in removing the Contractor from the Project would
itself be a repudiation of the Contract and the Contractor would be entitled to damages.

The Court initially considered the Owner’s first ground for termination – the Contractor’s
delay in completing the Project. The Court found that the completion date in the Contract was
an estimated date, not a guaranteed date. As there was no guaranteed completion date, the
Owner could not terminate the Contract on that basis. Further, the Contractor’s failure to
meet the completion date was not a substantial enough breach to amount to a repudiation.

The Court then moved to the Owner’s second ground for termination – the alleged
deficiencies in the Contractor’s work. Here, the Court reiterated the principle that when it
comes to deficiencies, the workmanship must be “so defective as to constitute a substantial
default before the homeowner can repudiate the contract.”

The Court found that the deficiencies complained of by the Owner were not of “such a poor
quality or so defective so as to amount to a repudiation of the Contract” by the Contractor.

The Court noted that if there was evidence that the Contractor was unable or unwilling to
correct the deficiencies then that might amount to a repudiation on the part of the
Contractor. However, the evidence established at trial was that there existed reasonable
means of correcting the deficiencies that the Contractor was both willing and able to carry
out.

As such, the Court held that the Contractor had not repudiated the Contract, and the Owner
was therefore unable to terminate the Contract.

The Court awarded the Contractor damages in the amount of $83,865.00, being the total
value of the work completed on the Project to date, less amounts it had already received
from the Owner as a deposit. Had the Contractor put forth evidence of the profit lost on the
remaining scope of work, it may have been entitled to those amounts as well.

The Court last considered the Owner’s claim for damages. The Owner claimed for, among
other things: the deposit originally paid to the Contractor, the costs of a replacement
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contractor to complete the Project and the costs of the replacement contractor related to
repairing the deficiencies of the Contractor.

Given that the Owner had wrongfully terminated the Contract, the Court noted that the
Owner could not recover against the Contractor for the uncompleted work, but could claim a
set off against the Contractor for the deficiencies in the work completed. The Owner was
entitled to these costs whether or not that repair work had been completed, as the defective
work had “no value” and had to be deducted from what was owed to the Contractor. The
Court set these damages at $21,000.00, the cost of a proposed repair put forth by an
engineer. As a result, the Contractor was entitled to damages in the final amount of
$62,665.00.

Key Takeaways

Key takeaways from this case for both owners and contractors include:

Owners can terminate a building contract where there has been a substantial breach of the contract
by the contractor which amounts to repudiation.
A repudiation will occur when it is clear that the contractor is not, in substance, willing or able to
perform the work.
Mere bad or defective work will not, in general, entitle an owner to terminate a contract. The
contractor's work must be so bad or so defective as to amount, in substance, to a failure or refusal to
carry out the contract work, and thus amount to repudiation.
A contractor’s inability or unwillingness to correct deficiencies may amount to a repudiation of the
contract.
If a breach by a contractor is not serious enough to amount to repudiation, an owner's only remedy is
for damages and cannot invoke termination. Likewise, if the owner terminates a contract without the
right to do so, the contractor will be entitled to damages as a result of the owner’s repudiation.
When an owner repudiates a building contract, the contractor’s damages are normally the value of
the work completed to that point, plus the loss of profit on the unfinished balance.
An owner who wrongfully terminates a contract cannot recover against the contractor for
uncompleted work, but may properly claim for defects in the work of the contractor. This defective
work has no value and the owner is able to have that amount credited against the amounts
outstanding to the contractor. These amounts must be reasonable.

 

Jarrod Sundmark is a Winnipeg-based lawyer with a practice focused in the areas of civil
and commercial litigation, with a primary emphasis on construction litigation and dispute
resolution.

If you have a construction law matter to discuss, contact Jarrod Sundmark or any one of our
other construction law lawyers. 

https://www.tdslaw.com/lawyers/jarrod-sundmark/
https://www.tdslaw.com/services/construction/
https://www.tdslaw.com


www.tdslaw.com | ©2024 TDS Law. All rights reserved.

DISCLAIMER: This article is presented for informational purposes only. The content does not
constitute legal advice or solicitation and does not create a solicitor client relationship. The views
expressed are solely the authors’ and should not be attributed to any other party, including
Thompson Dorfman Sweatman LLP (TDS), its affiliate companies or its clients. The authors make no
guarantees regarding the accuracy or adequacy of the information contained herein or linked to via
this article. The authors are not able to provide free legal advice. If you are seeking advice on
specific matters, please contact Keith LaBossiere, CEO & Managing Partner at kdl@tdslaw.com, or
204.934.2587. Please be aware that any unsolicited information sent to the author(s) cannot be
considered to be solicitor-client privileged.

While care is taken to ensure the accuracy for the purposes stated, before relying upon these
articles, you should seek and be guided by legal advice based on your specific circumstances. We
would be pleased to provide you with our assistance on any of the issues raised in these articles.
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