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A Manitoba Court of Queen’s Bench decision

highlights the importance of planning for all O A :
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contingencies when setting up a family trust. \/\/\/ Ea m\\\J : .
O \0\
The case of Shinewald v. Putter et al, 2014 ' plan®

MBQB 254 (CanLll) was an application under s.
59 of The Trustee Act, C.C.S.M. c. T160 to vary
the terms of a family trust to add an income
beneficiary. The main point at issue was
whether the variation could be made
retroactive. Canada Revenue Agency opposed
this request and the court agreed with their
position.

Sophie Shinewald had set up the family trust to hold shares of her son Ed’s corporation. Ed,
his wife Sharon and their children were all capital beneficiaries of the trust. Sharon and the
children were income beneficiaries of the trust but Ed was not. The intention of the settlor
was that Ed would benefit from the income distributions made to Sharon.

Sharon died in 2009. The trust began to distribute income directly to Ed in 2008 even though
he was not an income beneficiary. In 2013 Sophie brought an application to court to vary the
terms of the trust to add Ed as an income beneficiary.

Mr. Justice Dewar agreed that the variation was justified. All of Ed and Sharon’s children were
adults and consented to the variation. The variation was justifiable under subsection 59(7) of
The Trustee Act as it was consistent with the intention of the settlor to provide benefits to Ed
and his family.

The applicants had requested that the variation be made retroactive to the date of Sharon’s
death. This request was opposed by Canada Revenue Agency. The issue here was that if the
variation was not made retroactive, payments made from the trust to Ed between 2009 and
the date of the variation would be subject to additional tax liability as unauthorized
distributions from a trust.

The court refused to make the order retroactive. The trust was set up as part of a tax
planning scheme and in tax planning the form of the documents is critical. There was no
evidence that the failure to make Ed an income beneficiary when the trust was first set up
was a clerical error. The trust was set up by experienced tax professionals. The exclusion of
Ed as an income beneficiary was part of the original plan. Taxpayers are entitled to arrange
their affairs to attract the least amount of tax but they are bound by what they have done.
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They are not entitled to rearrange their affairs retroactively to obtain some further tax
advantage if things do not work out as planned.

The variation of the trust was approved effective as of the date of the filing of the application
in 2013.

When setting up an estate plan, it is important to take into account different possibilities. In
this case the trust was set up based on the assumption that Sharon would outlive Ed. There
was nothing in the original trust that allowed for the possibility that Ed would outlive Sharon.
The family therefore had to go to court to seek approval for a trust variation.

A trust cannot be varied without approval of the court even if all beneficiaries consent. In this
case, the family was fortunate that all of the beneficiaries were adults and did give their
consent to the variation. If there had been minor children involved, or some of the parties did
not agree to the variation, the case would have been much more difficult.

Author Peter Sim has retired. If you would like to contact him, please contact Mikaela Fedoruk
at (204) 934-2584 or mfedoruk@tdslaw.com and they would be happy to help you.

DISCLAIMER: This article is presented for informational purposes only. The content does not
constitute legal advice or solicitation and does not create a solicitor client relationship. The views
expressed are solely the authors’ and should not be attributed to any other party, including
Thompson Dorfman Sweatman LLP (TDS), its affiliate companies or its clients. The authors make no
guarantees regarding the accuracy or adequacy of the information contained herein or linked to via
this article. The authors are not able to provide free legal advice. If you are seeking advice on
specific matters, please contact Keith LaBossiere, CEO & Managing Partner at kdl@tdslaw.com, or
204.934.2587. Please be aware that any unsolicited information sent to the author(s) cannot be
considered to be solicitor-client privileged.

While care is taken to ensure the accuracy for the purposes stated, before relying upon these
articles, you should seek and be guided by legal advice based on your specific circumstances. We
would be pleased to provide you with our assistance on any of the issues raised in these articles.
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