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In the course of two of its recent decisions, the
Supreme Court of Canada (SCC) has
fundamentally altered the legal landscape as
to how parties must behave in their

contractual relationships and how contracts
are to be interpreted.

In the natural resource development business contracts are everywhere: joint venture
agreements, supply agreements, impact benefit agreements, options - the list is endless.
There are “handshake” deals and there are written agreements hundreds of pages long. For
so long as there have been agreements, parties have had to deal with each other under their
agreements and have had to interpret and seek the meaning of the agreements that define
their relationships. And for just as long as they have been doing that, disputes have arisen.
The legal ground rules in how contracting parties must behave toward each other and how
their agreements are to be understood have now changed.

First is the case of Bhasin v. Hrynew, released November 13. Bhasin marketed education
savings plans on behalf of a company that we will call “C”. Hrynew, a competitor, wanted
Bhasin’s business. Bhasin resisted Hrynew’s entreaties to merge. Hrynew tried to get C to
pressure Bhasin into a merger. Hrynew had C appoint him as a compliance auditor of
Bhasin’s business, despite Bhasin’s objections that the move would give Hrynew access to
Bhasin’s confidential business information.

Bhasin refused to give Hrynew access to his records. C then gave notice that it would not
renew its contract with Bhasin. When the contract expired Bhasin lost his business and his
sales force, most of whom were then recruited by Hrynew. The Court found that C acted
dishonestly with Bhasin and found C liable for damages resulting from the loss of his
business.

In making its decision, the Court stated, first, that good faith contractual performance is a
general organizing principle of the common law of contracts in Canada. Second, as part of
this principle of good faith, there is a duty that applies to all contracts; one that requires
parties to act honestly in the performance of their contractual obligations.

What does this mean vis-a-vis your relationship with another contracting party? Well,
according to the SCC:
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*You must perform the contract with “appropriate regard” to the “legitimate contractual
interests of the contracting partner”.

*What is meant by “appropriate regard” will depend on the context of the relationship, but,
in general, it requires that you do not act in bad faith to seek to undermine the other party’s
interests in the contract.

*You have no general duty of loyalty to the other contracting party (unless you are
contracting to be, or otherwise are a fiduciary, which is an entirely different discussion). You
may act in your self-interest but the other party is entitled to expect honest, candid,
forthright or reasonable performance of the contract from you.

*There is a new general duty of honesty in performing a contract. As a minimum standard,
you must not lie or otherwise knowingly mislead another party about matters directly linked
to the performance of the contract.

The next case that | want to mention is Sattva Capital Corp. v. Creston Moly Corp., released
August 1. Creston had appealed an arbitrator’s decision regarding the calculation of a finder’s
fee on the acquisition of a molybdenum mining property by Creston. Sattva had scored a big
win before the arbitrator, based on his interpretation of the relevant agreement.

Most of the SCC’s decision was focused on when an arbitrator’s decision on how a contract
should be interpreted could be appealed to the courts. Appeals are based on a “question of
law” - the SCC said that interpreting a contract is a matter of both fact and law and therefore
not subject to appeal in the circumstances.

In its pronouncement that there are limited circumstances under which an arbitrator’s
decision can be appealed to a court, the SCC turned the common law surrounding the
interpretation of contracts on its head. The traditional approach to contractual interpretation
was rejected by the Court.

Rather than relying strictly upon the written agreement, it will now be the “overriding
concern” of the Courts to determine “the intent of the parties and the scope of their
understanding”. In doing that, the contract must be read as a whole, in its ordinary and
grammatical meaning, but consistent with the surrounding circumstances known to the
parties at the time the contract was formed.

What forms the context for interpreting an agreement? According to the SCC, context
includes the purpose of the agreement and the nature of the relationship created by the
agreement. In other words, contracts are to be interpreted in the context of the factual
matrix under which they arise.

What does this all mean to your contracts and business relationships? It will be years until all
the nuances are worked out by the Courts. In the meantime, the new “golden rule” might be
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summarized as, “treat your contractual partners fairly and squarely”. And, when it comes to
understanding an agreement, look at the purpose and factual context behind an agreement
to divine the meaning of the written words.

This article originally appeared in Mid-Canada Forestry & Mining Magazine, and is reproduced
with permission.

DISCLAIMER: This article is presented for informational purposes only. The content does not
constitute legal advice or solicitation and does not create a solicitor client relationship. The views
expressed are solely the authors’ and should not be attributed to any other party, including
Thompson Dorfman Sweatman LLP (TDS), its affiliate companies or its clients. The authors make no
guarantees regarding the accuracy or adequacy of the information contained herein or linked to via
this article. The authors are not able to provide free legal advice. If you are seeking advice on
specific matters, please contact Keith LaBossiere, CEO & Managing Partner at kdl@tdslaw.com, or
204.934.2587. Please be aware that any unsolicited information sent to the author(s) cannot be
considered to be solicitor-client privileged.

While care is taken to ensure the accuracy for the purposes stated, before relying upon these
articles, you should seek and be guided by legal advice based on your specific circumstances. We
would be pleased to provide you with our assistance on any of the issues raised in these articles.

www.tdslaw.com | ©2024 TDS Law. All rights reserved.


https://www.tdslaw.com

