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The Value and Role of
Indigenous Knowledge

Indigenous knowledge holds a great deal of
value for Indigenous peoples. It is knowledge
that Indigenous nations rely on for traditional
land use studies that support negotiations and
lawsuits concerning their lands and resources.
It informs and inspires Indigenous artists and
fashion designers who integrate it into their
artistic creations, which may be sold around
the world or exhibited in museums or art
galleries. This knowledge may even find its
way into new technologies, such as apps that
support Indigenous language learning or
reconnecting with Indigenous territories and
traditions.

In short, not only is Indigenous knowledge a vital source of innovation and creativity, it also
represents identity and cultural continuity for Indigenous peoples. As something highly
valued, it is worth considering how Indigenous knowledge can be protected. In this article, we
explore the topic of protecting Indigenous knowledge through intellectual property law.

Understanding Indigenous knowledge and
Indigenous cultural expressions

Although there are no universally accepted definitions of “Indigenous knowledge” and
“Indigenous cultural expressions”, the World Intellectual Property Organization (“WIPO")™
offers working definitions for “traditional knowledge” (“TK"”) and “traditional cultural
expressions” (“TCEs”), which are terms used in the international space. Such working
definitions are not meant to limit present or future understandings, but rather, they serve as
a starting place. The working definitions are as follows:
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Definitions from the World Intellectual Property Organization
(WIPO)

e “TK is a living body of knowledge that is developed, sustained and passed on from generation to
generation within a community, often forming part of its cultural or spiritual identity.”™ It includes
knowledge, know-how, skills, innovations and practices.” TK may refer to knowledge about
sustainable water management or knowledge about traditional medicines.

o TCEs refer to the creative expressions or forms in which knowledge may be represented or
embodied.” Examples of TCE include music, stories, art, crafts, words, names, performances,
architecture, clothing and ceremonial regalia.

The Relationship Between TK and TCEs

TK and TCEs are related and interconnected concepts, since TCEs are the expression of TK.
Regardless, WIPO distinguishes between the two terms since, from an intellectual property
perspective, they raise different policy questions and implicate different legal protections.™
While WIPO's working definitions have informed intellectual property policy in Canada, given
Canada’s commitment to working in consultation and cooperation with Indigenous peoples
under its United Nations Declaration on the Rights of Indigenous Peoples Act,'™ Indigenous
peoples’ approaches to their own knowledge and cultural expressions ought to and will likely
inform Canadian intellectual property policy and law reform work as the process of
reconciliation continues."”

Intellectual property protection

Intellectual property generally refers to ownership-like rights to creations of the mind, such
as inventions, artistic and literary works, and governmental, organizational and business
names and logos.

Intellectual property protectio is defined by the following key pieces of legislation: the
Copyright Act, Trademarks Act, Patent Act and Industrial Design Act. Acquiring intellectual
property protection requires the inventor or author to satisfy certain formal requirements, as
defined by each piece of legislation; if acquired, such protection is often time-limited, or if it
lasts indefinitely, it may be subject to renewal periods and/or other formal requirements to
maintain registration and therefore legal protection. Nonetheless, “protection,” in an
intellectual property sense, means protecting your work from someone else using, taking or
selling it without your consent, and it generally assumes the creation or invention will be
used within the commercial mainstream.

Intellectual property laws are best suited to protect contemporary expressions of Indigenous
knowledge or cultural expressions. This means protecting the knowledge itself is not an

www.tdslaw.com | ©2024 TDS Law. All rights reserved.


https://www.tdslaw.com

THOMPSON
@é\@ DORFMAN
SWEATMAN

option, nor is it an option to protect intergenerationally transmitted knowledge unless it is
expressed in a contemporary form, such as through a traditional land use study, work of art,
recorded song or textile. While calls for change are ongoing,™ Indigenous governments,
organizations and individuals have leveraged the use of existing intellectual property laws in
various ways.

Examples of Intellectual Property Tools Used by Indigenous
Communities

¢ Trademarks - Trademarking distinct Indigenous words and symbols of importance to an Indigenous
community to prevent or control unwanted commercial use of such words or symbols by others.
Trademarks can be renewed every ten years and may be renewed indefinitely.™

o Official Marks - Registering an official mark, a type of trademark, used to protect badges, crests,
emblems or marks used by Indigenous public authorities. Official marks prohibit others from using
those marks without the consent of the owners and do not require renewal, lasting indefinitely. An
example is the Kaska Tribal Council's official mark concerning the word “KASKA."™"

» Certification Marks - Registering a certification mark, another type of trademark, used to identify
goods or services linked to a defined standard, such as the community in which the goods were
produced. Certification marks may assist in combating inauthentically made Indigenous arts and
crafts; an example of which is the Cowichan Band Council’s “GENUINE COWICHAN APPROVED”
certification mark used to certify certain clothing made consistent with traditional methods."*"

e Copyright - Copyrighting can be used to protect TCEs and indirectly protect the TK communicated
therein. For example, the TCE in a recorded song can be protected by copyright, thereby limiting
access to and distribution of the TK communicated in the TCE.

¢ Patents - Registering a patent, which provides the exclusive right to make, use and sell an invention
for 20 years. Patents may be used to indirectly protect traditional knowledge expressed in the
invention. For instance, Beam Paints, which is an Indigenous-owned company operating in
M’'Chigeeng First Nation, produces plastic-free paints using natural materials and eco-conscious
packaging “rooted in Indigenous knowledge and artistic traditions” and has used patents to protect
its product.™**

* Industrial Designs - Industrial designs can be used to protect the aesthetics of a work derived from
TK and TCEs, which can be helpful in protecting products such as jewelry and clothing.

Each type of intellectual property protection comes with its pros and cons, and depending on
the creation or invention, one or more types of intellectual property protection may apply to
a single work.

Conclusion

Depending on the goals of the Indigenous governments, communities, organizations and

individuals, existing intellectual property laws may be used to protect Indigenous knowledge
and cultural expressions directly or indirectly, and such tools can be used in conjunction with
Indigenous laws, customs, protocols and advocacy nationally and internationally to fill in the
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gaps where existing intellectual property laws fall short.
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DISCLAIMER: This article is presented for informational purposes only. The content does not
constitute legal advice or solicitation and does not create a solicitor client relationship. The views
expressed are solely the authors’ and should not be attributed to any other party, including
Thompson Dorfman Sweatman LLP (TDS), its affiliate companies or its clients. The authors make no
guarantees regarding the accuracy or adequacy of the information contained herein or linked to via
this article. The authors are not able to provide free legal advice. If you are seeking advice on
specific matters, please contact Keith LaBossiere, CEO & Managing Partner at kdl@tdslaw.com, or
204.934.2587. Please be aware that any unsolicited information sent to the author(s) cannot be
considered to be solicitor-client privileged.

While care is taken to ensure the accuracy for the purposes stated, before relying upon these
articles, you should seek and be guided by legal advice based on your specific circumstances. We
would be pleased to provide you with our assistance on any of the issues raised in these articles.
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