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In a decision issued on March 15, 2024, Yatar
v TD Insurance Meloche Monnex, 2024
SCC 8 (“Yatar”), the Supreme Court of Canada
unanimously confirmed that the existence of a
limited statutory right of appeal does not, on
its own, preclude judicial review for questions
outside the scope of the statutory right of
appeal.

In doing so, the Court settled some debate that had remained after its previous decision in
Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, regarding a
litigant’s ability to pursue both a statutory appeal and judicial review simultaneously. The
Court cited and reaffirmed its earlier statement that “the existence of a circumscribed right
of appeal in a statutory scheme does not on its own preclude applications for judicial review
of decisions, or of aspects of decisions, to which the appeal mechanism does not apply”.

Background

The appellant, Ms. Ummugulsum Yatar, was injured in a car accident in 2010. She contested
her insurer’s decision to deny accident benefits.

At the time of her accident, Ontario’s legislation required statutory accident benefits disputes
such as Ms. Yatar’s to proceed through mandatory mediation. It also required an application
to contest an insurer’s refusal to pay benefits to be brought within two years of that refusal.
This limitation period was extended for a period of 90 days after issuance of a mediator’s
report.

In March 2018, Ms. Yatar contested her denial before Ontario’s License Appeal Tribunal
(“LAT”). By then, the legislative scheme had been redesigned to grant the LAT exclusive first-
instance jurisdiction over the resolution of statutory accident benefits disputes, to eliminate
mandatory mediation, and, crucially, to provide for a limited appeal from a decision of the
LAT on a question of law. The LAT dismissed her application as time-barred, and her request
for reconsideration was dismissed.

Review by the Courts

https://www.tdslaw.com/lawyers/miranda-grayson/
https://www.tdslaw.com/lawyers/chimwemwe-undi-chim/
https://canlii.ca/t/k3gs5
https://canlii.ca/t/k3gs5
https://www.tdslaw.com


www.tdslaw.com | ©2024 TDS Law. All rights reserved.

Ms. Yatar brought a statutory appeal on a question of law. She also sought judicial review to
raise an issue of fact or mixed fact and law. Ontario’s Divisional Court dismissed her appeal,
holding that Ms. Yatar showed no errors of law. It also dismissed her application for judicial
review on the basis that there were no exceptional circumstances that would justify judicial
review.

The Ontario Court of Appeal accepted that a party can both exercise a statutory right of
appeal and seek judicial review for questions outside the scope of the statutory right of
appeal. However, it dismissed Ms. Yatar’s appeal, holding that the availability of a limited
statutory right of appeal and the “legislated intent to limit access to the courts” regarding
disputes like Ms. Yatar’s indicated that judicial review should only be allowed in “rare cases”.

The Supreme Court of Canada disagreed. It clarified that, though granting relief on judicial
review is discretionary, a court’s discretion does not extend to declining to consider the
application at all. At a minimum, the judge must determine whether judicial review is
appropriate.

A judge is to consider the discretionary for refusing a remedy and, if one is present, they may
decline to consider the merits of the application for judicial review. The judge may also refuse
to grant a remedy. However, a person has a right to seek judicial review, even if a limited
right of statutory appeal is available for some issues.

Unsettled Questions

The decision helpfully confirms that the existence of a statutory right of appeal does not
signal that the legislature intended to preclude judicial review altogether. However, the Court
declined to address whether a clearer indication of such legislative intent, such as a privative
clause, could bar judicial review.

Yatar is consistent with the Manitoba Court of Appeal’s approach in Smith v The Appeal
Commission, 2023 MBCA 23, where the court held that a limited right of appeal on some
questions does not foreclose any other claim of error (Smith, at para 4).  

As noted in our article on Smith, the bifurcation of proceedings could lead to procedural
issues, where a judicial review is to proceed before the Court of King’s Bench and the appeal
before the Court of Appeal. This remains an issue after Yatar; though the Court acknowledged
the legitimacy of concerns about judicial economy, it did not provide guidance on concurrent
appeal and judicial review proceedings.
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DISCLAIMER: This article is presented for informational purposes only. The content does not
constitute legal advice or solicitation and does not create a solicitor client relationship. The views
expressed are solely the authors’ and should not be attributed to any other party, including
Thompson Dorfman Sweatman LLP (TDS), its affiliate companies or its clients. The authors make no
guarantees regarding the accuracy or adequacy of the information contained herein or linked to via
this article. The authors are not able to provide free legal advice. If you are seeking advice on
specific matters, please contact Keith LaBossiere, CEO & Managing Partner at kdl@tdslaw.com, or
204.934.2587. Please be aware that any unsolicited information sent to the author(s) cannot be
considered to be solicitor-client privileged.

While care is taken to ensure the accuracy for the purposes stated, before relying upon these
articles, you should seek and be guided by legal advice based on your specific circumstances. We
would be pleased to provide you with our assistance on any of the issues raised in these articles.
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