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I have been asked on more than a few occasions to review corporate by-laws to confirm for clients whether or not
there is an indemnity clause in favour of directors and officers. Under an indemnity clause, the company agrees to
indemnify its directors and officers and former directors and officers (which I will simply refer to as “Directors”) if
they are sued while acting in their capacity as Directors. Sometimes the request comes from the company, and
sometimes it comes from an individual considering an invitation to sit on the board of directors of a company,
whether for-profit, non-profit or charitable.
“Indemnify” is a legal term meaning “to save harmless”. Essentially, the law in Manitoba is that a company may agree
to reimburse its Directors for all liabilities they may incur as a result of being sued or prosecuted for something they
did in their capacity as Directors of the company. In order to qualify for the indemnity, a couple of conditions must
be satisfied: the Directors must have acted in good faith and in the best interests of the company, and, in the case of
a criminal or administrative action or proceeding that is enforced by a monetary penalty, the Directors must have
had reasonable grounds for believing that their conduct was lawful. This indemnity provision is set out in section
119(1) of The Corporations Act (Manitoba), and it is permissive. The company may give the indemnity, but it does
not have to.
Typically, the indemnity, if the company has agreed to give one, will be set out in the company’s general by-law.
Most corporate by-laws do contain some type of indemnity provision, but the terms can vary. If the wording of the
indemnity is consistent with the provisions of section 119(1) of the Act, a Director will be entitled to
indemnification, subject only to the satisfaction of the conditions.
It is pretty well settled law in Manitoba that payment on an indemnity given pursuant to section 119(1) of the Act
need not await completion of the legal proceedings. Based on the indemnity, the company may pay on-going
defence costs, although if it does so, the company will be entitled to reimbursement from the Director if conduct
which would disqualify the Director from his or her entitlement to the indemnity subsequently comes to light.
Contrast that with section 119(3) of the Act, under which a Director’s entitlement to an indemnity arises only after
the legal proceedings have been concluded. Section 119(3) provides that if a Director is substantially successful on
the merits in his or her defence of an action or proceeding brought against him or her in his or her capacity as a
Director, then the company does not have an option; the company must indemnify a Director in those
circumstances, but only after the fact. The Director would have to fund the costs of defending the litigation out of
his or her own pocket.
It often arises that Directors are sued at a time when the company is or is nearly insolvent. In these circumstances,
the indemnity may be of little value to the Directors, unless there are assets of the company remaining after the
resolution of claims ranking in priority to the claims of Directors.
The Corporations Act (Manitoba) permits companies to purchase director and officer liability insurance. If
purchased, such insurance would insure a Director against any liability incurred in his or her capacity as a Director,
regardless of the company’s obligation to indemnify, except where the liability related to a Director’s failure to act
honestly and in good faith with a view to the best interests of the company.
Please click here to sign up for @TDSLaw, our quarterly e-newsletter.

Page 2 of 3

Is Your Indemnity Working For You?

DISCLAIMER
This article is presented for informational purposes only. The content does not constitute legal
advice or solicitation and does not create a solicitor client relationship. The views expressed are
solely the authors’ and should not be attributed to any other party, including Thompson Dorfman
Sweatman LLP (TDS), its affiliate companies or its clients. The authors make no guarantees
regarding the accuracy or adequacy of the information contained herein or linked to via this article.
The authors are not able to provide free legal advice. If you are seeking advice on specific matters,
please contact Don Douglas, CEO & Managing Partner at dgd@tdslaw.com, or 204.934.2466.
Please be aware that any unsolicited information sent to the author(s) cannot be considered to be
solicitor-client privileged.
While care is taken to ensure the accuracy for the purposes stated, before relying upon these
articles, you should seek and be guided by legal advice based on your specific circumstances. We
would be pleased to provide you with our assistance on any of the issues raised in these articles.
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